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Summary

The Affordable Care Act requires states to redefine their small group health insurance markets as groups with 1–100
employees beginning in 2016. For New York, this change means combining two market segments: the 1–50 employee
community-rated market (i.e., the current small group market), and a portion of the large group market made up of
groups with 51–100 employees, in which premiums for groups primarily reflect age, gender, and type of business. This
brief illustrates the potential impact of this change through a high-level actuarial analysis, and examines the
implementation options for state policymakers in a very challenging regulatory and political environment.

New York Group Insurance Markets
2014

2016

Large Group: 51 or more employees

Large Group: 101 or more employees

Small Group: 1–50 employees

Small Group: 1–100 employees

Introduction
Because of its early adoption of “pure”
community rating in the individual and small
group insurance markets—a methodology1 under
which premium rates can only vary based on the
family size and region—New York dodged the
turmoil that roiled markets in other states
implementing the Affordable Care Act (ACA).
Elsewhere, ACA rating rules similar to those
already in effect in New York required health
plans to adjust individual and small group rates
to align them with new premium limits based on
age, and the elimination of rating based on
gender, health status, and type of business. But
an ACA requirement that states apply small
group rating rules to “larger small groups”—firms
with 51 to 100 workers—starting January 1,
2016, means New York faces a more difficult and
turbulent task than most other states, due to
those same community rating standards.
Like all other states, New York designated its
small group market for firms with 2 to 50
employees,2 but it adopted pure community
rating standards for individuals and small groups;
it also allowed health plans (except health
maintenance organizations, HMOs) to continue
to use age, gender, type of business, and claims
experience to set premiums for firms with more
1

than 50 employees, a methodology known as
“experience rating.” ACA provisions3 move the
threshold for “small employers” from 50
employees to 100 employees, effective January 1,
2016. In all states, this means rates for the small
group market cannot include gender, health
status, claims experience or industry factors. But
while age will remain a factor in setting
premiums within ACA restrictions4 in other
states, in New York age rating is not permitted in
the redefined small group market, which means
some New York firms with 51–100 employees
will face greater premium increases or decreases
when their rates are recalculated, compared to
similar businesses in other states.
This issue brief provides an analysis of the small
employer redefinition in the context of New
York’s unique rating system, examines the impact
of the change on employer groups in the current
small group and 51–100 employee market
segments, and highlights policy issues related to
implementing the change. In part two of this
series, we will examine the new small group
definition in the context of recent trends in the
small group market, and broader market
dynamics.

Chapter 501 of the New York Laws of 1992.

Chapter 501 of the Laws of 1992, New York’s Community Rating and Open Enrollment Law, defined small group as groups of 3–50
employees, and allowed insurers discretion on how to classify groups of 2 employees. A 1997 amendment (Chapter 661 of the Laws
of 1997) adopted the definition from the federal Health Insurance Portability and Accountability Act, of 2–50 employees, and the
2013 ACA conforming legislation established the 1–50 standard for small groups nationwide.
2

3
4

Affordable Care Act, Section 1304(b)2.

Affordable Care Act, Section 2701(a)(1).
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Merging the Two Market Segments
Increasing the size of the small group market
effectively merges the experience of the 1–50
employee small group market and the 51–100
employee segment of the large group market into
a single rating pool. Examining the impact of
such a merger involves two main components:
the size of the market segments, and relative
incidence of disease or sickness (i.e., the
“morbidity”) in each segment. A third factor,
administrative costs in each segment, has only a
minor effect on this analysis because of
provisions of New York laws, as discussed below.
Based on health plan reporting in annual
regulatory statements, with adjustments for
some recent trends, we estimated a 1–50
market of 1.3 million covered lives in 2016.5
Determining the size of the 51–100 market is
more challenging, because health plans report
these groups as part of their overall large group
business. After examining different sources of
data on firm size, and making adjustments based
on offer rates, take-up, and contract size, we
arrived at an estimate of 676,000 employees and
dependents for the 51–100 employee segment.6
Having estimated the size of the market
segments, our second task was to consider their
relative morbidity. Creating and analyzing a
claims database for the 1.9 million insured
workers and dependents from each health plan
serving the market segment was beyond the
scope of this project, so we instead developed
estimates by reviewing literature and speaking
with health plans, brokers and regulators. Many
agreed that higher morbidity is clustered in
employer groups with 1–5 or 1–10 employees,
with less difference between groups of 10–50
and 51–100 employees. Generally, most

5
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individuals with whom we spoke believed the
51–100 segment was healthier than the 1–50
segment, but differed on the degree, and some
noted the possibility that a particular health
plan’s books of business may reflect higher
morbidity in the 51–100 employee segment than
for their current small group market customers.
To account for these variations, we modeled
three estimates varying by assumptions about
morbidity: in Scenario One, we assumed the
current small group market to be 5 percent
healthier than the 51–100 employee segment; in
Scenario Two, we assumed the 51–100
employee segment to be 5 percent healthier than
the current small group market; and in Scenario
Three, we assumed the 51–100 employee
segment to be 10 percent healthier than the
current small group market.
Table 1 illustrates the premium impact of the
new definition creating a single rating pool for
groups of 1–100. In the first scenario, overall
premiums related to morbidity factors increase
by 2 percent for the current small group market
and decrease by 3 percent for the 51–100
employee segment, as the more favorable claims
experience from the larger 1–50 employee
groups subsidizes 51–100 employee groups. At
the other end of the spectrum (Scenario Three),
premiums decline by 3 percent for the small
group segment and rise by 7 percent for the 51–
100 segment, as the smaller but healthier
51–100 segment subsidizes the larger but less
healthy small group segment. If morbidity is only
5 percent higher for current small groups
(Scenario Two), the merger produces a small
decline (2 percent) in current small group rates
and a modest increase (3 percent) in premiums
for the 51–100 employee segment overall. While

premiums will vary for each group of 51–100
employees joining the small group market, it is
likely that this merger will have a modest but
beneficial overall impact on premiums in the
current small group market, if our assumption of

the lower morbidity in the 51–100 employee
segment is correct. Of course, if the morbidity of
the two segments is equal, no morbidity-related
premium changes will occur.

Table 1. Impact of a Single Rating Pool on Current Small Group (1–50 Employees)
and 51–100 Employee Market Segments
Scenario One: 1–50 Employee Segment is 5 Percent Healthier than 51–100 Employee Segment
Market Segment
1–50 Employees
51–100 Employees
Combined

Members
1,300,000
676,000
1,976,000

Morbidity Difference
0.95
1.00
0.97

Premium Impact
+2%
-3%

Scenario Two: 51–100 Employee Segment is 5 Percent Healthier than 1–50 Employee Segment
Market Segment
1–50 Employees
51–100 Employees
Combined

Members
1,300,000
676,000
1,976,000

Morbidity Difference
1.05
1.00
1.03

Premium Impact
-2%
+3%

Scenario Three: 51–100 Employee Segment is 10 Percent Healthier than 1–50 Employee Segment
Market Segment
1–50 Employees
51–100 Employees
Combined

Members
1,300,000
676,000
1,976,000

Morbidity Difference
1.10
1.00
1.07

Premium Impact
-3%
+7%
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Impact on Individual Employer Groups
in the 51–100 Employee Segment
Health plans have processes in place for
individual employer groups in the 51–100
segment that must be recategorized as small
groups due to a drop in eligible enrollees, and
vice-versa. The ACA redefinition of small
employer, however, moves the threshold
separating the community-rated market and a
portion of the experience-rated market where
rates reflect the actuarial risk of a group. The
change in rating will affect the premiums of
many groups in the 51–100 employee segment,
since their rates will be recalculated using
community rating rules, and potentially the
products and benefits that are available to them
as well.
As we noted earlier, premiums for this segment
are experience-rated. Although this methodology
permits insurers to develop rates based on the
actual claims experience of the employer group,
health plans using this methodology craft
“credibility factors” that limit the impact of
claims experience on rates to guard against big
swings for smaller groups, unless multiple years
of claims experience are available for
consideration. Since New York requires HMOs
to community rate all business regardless of size,
there is a small (and dwindling) amount of large
group community-rated coverage in New York.
And there are some health plans that use age,
gender, and industry factors upon the initial
rating of a company but apply annual increases
uniformly across the entire 51–100 employee
segment. But our review of health plan rating
manuals filed with the New York State
Department of Financial Services (DFS)
indicates that the age and gender of the
employees and dependents making up the group
are the primary factors in setting rates for groups
of this size, along with the type of business,
known as the “industry factor.”

7
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In order to illustrate the range of premium
changes that might occur when this market
segment is assumed into the community-rated
small group market, we created two hypothetical
51–100 employee groups: a home care agency
and a computer software company. Both firms
were assigned the same number of covered
employees and dependents (82) and the same
distribution of family sizes (50 individuals, 5
couples, 3 parent/child(ren) and 4 family
certificates), but purposefully different risk
factors based on the type of business and on the
age and gender of workers and dependents.
Using the methodology from a rating manual7
filed in 2014 with DFS by a large insurer in the
group market, we developed values
demonstrating how rates for both companies
would reflect their age and gender distributions
as well as their industry. In the next step, we
then eliminated the age, gender, and industry
factors that will no longer be permitted in order
to illustrate how premiums might change when
rates are calculated under community rating
rules.
Table 2 shows the demographic characteristics
of the home care agency, to which we assigned a
high proportion of female workers, and many
older workers as well. Table 3 shows how these
factors impact premiums. The number of older
female workers produces an above-average
age/gender factor (1.127), about 13 percent
higher than the norm, and, as a home care
agency (Standard Industrial Code 8082), the
employer would be subject to an additional risk
factor of 5 percent. This produces an overall
rating adjustment of 1.183, which would result
in premiums that are about 18 percent higher
than an average business. Under the small group
community rating rules, however, the age,
gender, and industry factors are not permitted,

Table 2. ABC Home Care Agency Demographics
Age
Child
<25
25–29
30–34
35–39
40–44
45–49
50–54
55–59
60–64
Total

Male
6
1
5
3
1
1
0
1
0
0
18

Female
5
1
3
5
6
14
9
8
6
7
64

Table 3. ABC Home Care Agency Experience Rate
and New Small Community Group Rate
Experience Rate
Age/Gender Factor
1.127
Industry Surcharge
1.050
Combined Rating Adjustment 1.183
Community Rate
Adjustments
-18.3%
Premium Change
-15.5%

leading to an adjustment of 18 percent in this
company’s risk assessment, and an overall
premium rate that drops by 15.5 percent when
its rates are recalculated.
We assigned our software firm a high proportion
of younger male workers, as shown in Table 4,
and it is the type of lower-risk business that
receives a rating discount (Standard Industrial
Classification 7371). Calculating this firm’s
age/gender factor (0.804) and industry discount
(0.95) produces an experience rating factor of
0.764, which would generate a premium for the
company almost 25 percent lower than an
average firm covered by the insurer (Table 5).
When a small group community-rated formula is
applied, however, the firm’s rates would not
benefit from these favorable demographic and

industry factors, causing the loss of its 23.6
percent discount. The company would also lose
a special 5 percent discount tied to its
demographics under this particular insurer’s
rating manual, leading to a final rate that could
increase by nearly 38 percent.
It is important to place these illustrations in
context. First, these are illustrative examples,
and not intended to portray the likely experience
of all groups in the 51–100 segment, although
many of these groups will experience sizeable
changes in premiums. Second, given the
diametrically opposed demographic
characteristics of the two firms, the potential
premium changes illustrated are not the norm.
For the purposes of this illustration, it is hard to
imagine a firm in the 51–100 segment that
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Table 4. XYZ Software Demographics
Age
Child
<25
25–29
30–34
35–39
40–44
45–49
50–54
55–59
60–64
Total

Male
6
2
9
10
6
17
2
10
1
2
65

Female
5
1
1
1
3
4
2
0
0
0
17

Table 5. XYZ Software Experience Rate
and New Small Community Group Rate
Experience Rate
Age/Gender Factor
0.804
Industry Discount
0.950
Combined Rating Adjustment 0.764
Community Rate
Adjustments
+23.6%
Loss of Special Discount
+5.0%
Premium Change
+37.8%

would fare worse than our software firm, though
had the home care agency been assigned more
older women, its rate might have decreased as
much as the software firm’s rate increased when
recalculated. Rate changes for most firms will
fall within a much smaller band. Third, premium
rate changes for individual firms will vary not
just according to their industry and age/gender
factors, but how they compare to all the other
firms covered by a particular insurer in that
segment. Differing minimum medical loss ratio
(MLR) rules for the small and large group
markets, used to calculate whether health plans
must pay a rebate to customers,8 might also have

a minor impact on rates, since the ratio of
medical payments to premiums is higher for
large groups (85 percent) than for small groups,
but New York’s small group MLR (82 percent), is
slightly higher than the federal standard (80
percent); New York’s prior approval process for
small group rates might also smooth out the
difference.9 But any positive or negative rating
adjustments in store for groups in the 51–100
employee segment, however, will be in addition
to rate increases or decreases based on medical
trend and utilization projections for particular
insurers, and the judgment of DFS after it
reviews the rate increase applications. Small

8 Center for Consumer Information and Insurance Oversight, Centers for Medicare & Medicaid Services. Medical Loss Ratio, available
at http://www.cms.gov/CCIIO/Programs-and-Initiatives/Health-Insurance-Market-Reforms/Medical-Loss-Ratio.html.

9 New York State Department of Financial Services. Insurance Circular Letter No. 15 (2011), December 22, 2011. Medical Loss Ratio
Standards Applicable to Health Insurance Policies, available at http://www.dfs.ny.gov/insurance/circltr/2011.htm.
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group market rating rules that limit the variance
in rates for different family sizes, known as
“relativities,” and for utilization changes based on
the generosity of benefits, known as “induced
demand,” may be different from methods health
plans use for large group customers, and could
also affect premiums. Another area where
employer groups in the 51–100 segment may
face changes is in the range of products,
benefits, cost-sharing and networks included in
their coverage.
New York’s comprehensive statutory benefit
requirements predated the ACA and applied to
groups of all sizes, so it is unlikely that groups in
the 51–100 employee segment will experience
any major changes in benefits. Also, the
Essential Health Benefits10 required in the small
group market on and off the exchange are
equally comprehensive, and may include
attractive features not found in a 51–100
employee benefit plan, such as a wellness
benefit providing for gym reimbursement,
increased habilitative and rehabilitative benefits,
telemedicine, or free primary care visits. But
health plans typically tailor benefits at the
request of large group customers, offering

comprehensive health management programs for
employees, for example, a wider range of costsharing options, or slight variations in home care
or other benefits. Some of these cost-sharing
options, such as a co-pay only plan, or options
that don’t fit into the actuarial value
requirements in the ACA metal tiers for small
groups, may not be available to the 51–100
employee segment after the shift.
Another potential change might be coverage
platforms available to large groups, such as
Participating Provider Organization (PPO)
designs offering a richer out-of-network benefit,
or a broader provider network. At the same time,
groups in the 51–100 employee segment would
also be eligible to purchase coverage through
New York’s small business Exchange or SHOP,
or to buy coverage from an insurer that does not
participate in the large group market. Ultimately,
as January 1, 2016, approaches, health plans will
make business decisions about how to approach
the new, larger small group market, and the
importance of retaining groups in the 51–100
employee segment, and will adjust their product
offerings accordingly, within the actuarial value
requirements applying to small group products.

10 New York State of Health. 2015 Invitation for Participation in NY State of Health, April 25, 2014. Attachment A, Essential Health
Benefits 2015, available at http://info.nystateofhealth.ny.gov/invitation.
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Implementing the New Small Group Definition
States had the option of adopting the new small
employer definition in 2014,11 but New York, like
all other states, deferred implementing the
change until 2016. While the new small
employer definition becomes the “law of the
land” in 2016, New York policymakers and
regulators have significant discretion as to how
and when to implement the change. We lay out
the implications of several different options
below.
Staying the Course. New York approved
legislation implementing the 1–100 employee
small group size in 2013, effective January 1,
2016, as part of a broader bill conforming
multiple New York Insurance Law provisions to
new ACA standards.12 Unless New York
policymakers pursue different implementation
options, as described in the following sections, it
will be up to health plans to make decisions on
product offerings, and to calculate and file rates
for employers in the redefined small group
market. Regulators will then have to review the
new rates and accompanying policy forms, so
that health plans can notify employer groups and
brokers of the new rates and renewal rates for
existing customers. It is at this point that the
“winners and losers” will be revealed—those
employer groups whose premiums will rise or fall
based on the demographic factors of their
workforce—as well as new rates for groups that
will experience no or only modest changes.
Employer groups facing higher rates, in
consultation with their brokers or consultants,
might look to increased cost-sharing designs,
shop for a lower-priced policy from a competing
11
12

health plan, consider a less costly narrownetwork plan, or seek alternative mechanisms for
coverage, such as self-insured arrangements.
Although now counted as part of the small group
market, employer groups of 51–100 employees
would not be eligible for small business tax
credits, which are limited to employers with
fewer than 25 employees. Groups of 51–100
employees will also be subject to ACA shared
responsibility requirements beginning in 2016,13
though employer groups with under 51
employees will not.
One advantage of sticking with the approved
legislation is that it would not require
policymakers to reopen a settled issue.
Implementing the new federal requirement as
planned may create hardships for some employer
groups and benefits for others, but following
through with the 2013 legislation represents a
“rip the band-aid off quickly” approach that
resolves the matter.
Transition Relief. Federal guidance issued
subsequent to New York’s enactment of the 2013
ACA conforming changes offers states and
health plans the ability to delay the new small
employer definition for existing 51–100
employee segment groups with coverage already
in effect. In response to punishing criticism
about the validity of the unfortunate “if you like
your health plan, you can keep it” pledge, and
equally unrealistic statutory provisions,14 federal
officials issued transition relief guidance15
allowing the sale and renewal of policies with
noncompliant benefits, at the discretion of state

Affordable Care Act, Section 1304(b)(3).

Chapter 56 of the New York Laws of 2013. See New York Insurance Law sections 3221(h) and (i) and section 4317(a)(1).

13 Internal Revenue Service. Questions and Answers on Employer Shared Responsibility Provisions Under the Affordable Care Act.
February 18, 2014. Available at http://www.irs.gov/Affordable-Care-Act/Employers/Questions-and-Answers-on-Employer-SharedResponsibility-Provisions-Under-the-Affordable-Care-Act

14 See, for example, Presidential Weekly Radio Address, March 6, 2010, available at http://www.whitehouse.gov/the-pressoffice/weekly-address-health-reform-will-benefit-american-families-and-businesses-year; for ACA statutory provisions, Affordable Care
Act, Public Health Service Act, section 1251, Preservation of Right to Maintain Existing Coverage.
15 Letter from Gary Cohen, Director, Center for Consumer Information and Insurance Oversight to Insurance Commissioners,
November 14, 2013. Available online at http://www.cms.gov/CCIIO/Resources/Letters/Downloads/commissioner-letter-11-142013.PDF

8

United Hospital Fund

regulators and health plans. New York did not
implement this transition relief, but recent
guidance16 continued the option, and also
extended it to “large businesses that currently
purchase insurance in the large group market
but that, as of January 1, 2016, will be redefined
by section 1304(b) of the Affordable Care Act as
small businesses purchasing insurance in the
small group market.” This guidance allows health
plans, with the consent of regulators, to renew
current policies for their 51–100 employee
segment customers through October 1, 2016,
effectively delaying the new rating rules for
existing customers into 2017, though New York
regulators could choose a shorter extension
under the terms of the federal bulletin.
A decision to implement transition relief, so long
as health plans also consent, would temporarily
spare lower-risk groups renewing coverage with
the same health plan from rate increases that
result from the definitional change. Such a move
would appear to present some downsides as well.
First, the ACA established a “single risk pool
requirement” on the small group market,
meaning that rates are developed based on the
experience of all small group products purchased
both on and off the Exchange,17 with
adjustments allowed only for regional cost
differences. But the March 2014 bulletin alludes
to the waiver of the single risk pool requirement,
which suggests the possibility of an unwieldy,
complicated and potentially disruptive multipool rate: one community-rated pool consisting
of the existing small group market and new
coverage purchased by firms with 51–100

employees on or after January 1, 2016, and at
least a second rating pool for renewing
customers in the 51–100 employee segment on
an experience-rated basis, either pooled
separately, or with a health plans 100 employee
and above large group business. Transition relief,
then, could result in higher risk groups in the
51–100 segment accessing a lower premium by
purchasing coverage from a new health plan, and
lower-risk groups could preserve a lower
experience-rated premium by renewing with
their current health plan. At least temporarily,
this could delay some of the benefits of the 51–
100 group size—a larger, healthier small group
pool—and calls to mind the first scenario we
analyzed earlier, in which small group rates could
increase as a result of the definitional change.
Two other wrinkles have to be considered with
implementing transitional relief. First, since
New York lawmakers already went forward with
the definitional change in 2013, it is unclear
whether the statute would have to be reopened
to allow the transition. Second, the ability of
individual health plans to provide their own
transition relief to existing businesses through
“early renewals”—the process of renewing
existing coverage prior to January 1, 2016 (and
before a typical one-year anniversary for
renewal)—would also allow the extension of
existing experience-rated policies through most
of 2016. This practice received national
attention in the run-up to the 2014 ACA
implementation.18 Although the 2013 legislation
closed the early renewal option for small groups,
it does not apply to large groups.19

16 Memorandum from Gary Cohen, Director, Center for Consumer Information and Oversight, March 5, 2014, Extended Transition to
Affordable Care Act-Compliant Policies. Available online at http://www.cms.gov/CCIIO/Resources/Regulations-andGuidance/Downloads/transition-to-compliant-policies-03-06-2015.pdf.
17

Affordable Care Act Section 1312(b)(2).

18 Corlette S. August 22, 2013. The Affordable Care Act’s Early Renewal Loophole: That’s at Stake and What States Are Doing to Close
It. The Commonwealth Fund. Available online at http://www.commonwealthfund.org/publications/blog/2013/aug/the-affordable-careacts-early-renewal-loophole.
19

New York Insurance Law, sections 3221(s) and 4303(nn).
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Phasing In the New Rating Rules. Another
option—to phase in the new rating rules
gradually in order to soften the immediate
impact—is suggested by actions Massachusetts
took when implementing small group rating
changes: State leaders applied for and gained
permission from federal regulators20 to
implement the new rating rules gradually. A
similar approach toward the 51–100 employee
segment would ease the impact of rate increases
for lower-risk groups by stretching it out over a
longer period, though the bill (or the benefit)

would still come due at the end of the phase-in.
Tellingly, when the transition period was about to
come to the end in Massachusetts, State officials
asked for a permanent waiver of the rating
provisions, and were denied.21 Perhaps the
biggest problem with this option is a lack of
time. The ACA open enrollment period kicks off
in October 2015, so health plans face a May
2015 target for filing rates under New York’s
prior approval law, leaving little time for
discussions with stakeholders or negotiations
with federal regulators.

20 Massachusetts Division of Insurance, Bulletin 2013-05, Transition Period Rating Rules. May 7, 2013. Available online at
http://www.mass.gov/ocabr/insurance/providers-and-producers/doi-regulatory-info/doi-regulatory-bulletins/2013-doibulletins/bulletin-2013-05.html.

21 Murphy M. September 27, 2013. Obama rejects state’s health insurance waiver. Cape Cod Today. Available online at
http://www.capecodtoday.com/article/2013/09/27/21884-obama-rejects-states-health-insurance-waiver.
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Discussion
New York policymakers, regulators and health
plans face a challenging task in assimilating the
51–100 employee segment into the small group
market both in policy and execution. The
interests of the existing small group market, the
redefined small group market as a whole, and
groups in the 51–100 employee segment must
all be weighed, in a tense political environment
fraught with mixed signals from rattled federal
regulators, a legal challenge to the ACA on the
U.S. Supreme Court’s docket this month,22 and
continued Congressional sniping over the
landmark legislation.23
Neighboring states are grappling with the same
problem. New Jersey’s Department of Banking
and Insurance has announced that it would take
advantage of transitional relief rules and permit
health plans to extend policies.24 Massachusetts
has yet to determine its course of action, but a
study commissioned in 2012 and released in
draft form last week estimates that 23 percent of
the 1–100 market there will experience premium
decreases of greater than 10 percent, 37 percent
will see premium increases of greater than 10
percent, and the remaining 40 percent of the
market will see premium changes between -10
percent and +10 percent. The study was based
on modeling of claims data from large health
plans operating in Massachusetts.25 Connecticut

regulators are not recommending transition relief
and plan to proceed with the change.26
Choosing federal transition relief (or allowing
early renewals of coverage) would allow New
York policymakers to delay premium increases
for lower-risk employer groups in the 51–100
employee segment—and to sidestep any
resultant political fallout—but it is unclear what
else might be gained or lost. Leaving the policy
question aside, maintaining the current small
group definition, betting that the small employer
definition might be repealed or permanently
suspended on the federal level, would be a
reasonable approach, since it would spare health
plans and employer groups from implementing
the change unnecessarily. However, this option is
not available to states. A Congressional fix seems
remote, and it is difficult to tell whether a lastminute effort to convince federal regulators to
delay the small employer definitional change will
be successul.
Delaying implementation would provide
additional time for more detailed analysis of the
impact of the change, but it is difficult to
conceive of an approach that would mitigate the
impact itself. New York has implemented
reinsurance mechanisms in different markets,
and the ACA provides for two temporary and one

22 King v. Burwell, No. 14-114, U.S. Supreme Court, available online at
http://www.supremecourt.gov/Search.aspx?FileName=/docketfiles/14-114.htm.

23 Pear, R. February 3, 2015. House G.O.P. Again Votes to Repeal Health Care Law. New York Times. Available online at
http://www.nytimes.com/2015/02/04/us/politics/house-gop-again-votes-to-repeal-health-care-law.html. See also U.S. House Energy and
Commerce Committee. Press Release, February 5, 2015. “Burr, Hatch Upton Unveil Obamacare Replacement Plan,” available online at
http://energycommerce.house.gov/press-release/burr-hatch-upton-unveil-obamacare-replacement-plan.

24 State of New Jersey, Division of Banking and Insurance, Office of the Commissioner. Bulletin No. 1407, June 4, 2014. Extended
Transition for Certain Health Insurance Policies Including Transition for Groups with Up to 100 Employees. Available online at
http://www.state.nj.us/dobi/bulletin.html.

25 Massachusetts Department of Insurance. Health Insurance Reform Working Group. ACA Changes to Small Employer Definition and
Rating Factor Rules. Available online at www.mass.gov/ocabr/docs/doi/consumer/materials3232012.pdf. The study, Analysis of the
Impact of Small Group Rating Rules Applying to Employer Groups with Between 51-100 Employees, is available at
http://www.mass.gov/ocabr/docs/doi/masschusettsdoi-1-100-marketstudy.pdf.
26

Personal communication with the Connecticut Insurance Department, January 29, and February 18, 2015.
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permanent risk-adjustment mechanism. But
designing a reinsurance program specifically
targeted toward low-risk 51–100 employee
groups, and raising the resources for it (the
ACA’s reinsurance mechanism is funded by
national assessments on fully insured and selffunded plans in all markets), would be a
formidable undertaking.
On balance, our review suggests that
implementing the ACA redefinition of small
employer as planned would be a positive one for
the small group market in the long term,

eliminating gender-based rating and discounts
for low-risk industries, and creating a larger
small group market more capable of spreading
risks. But the change would involve some
collateral damage for low-risk employers in the
51–100 employee segment, who would
effectively subsidize the premiums of smaller
businesses. In an upcoming issue brief, we will
discuss this small group definition change in the
context of the erosion of the small group market,
the risk of adverse selection, and tools available
to bolster the market for small businesses.
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Appendix: Methodology
Following are notes on the methodology used in
two sections of this report, Merging the Two
Market Segments, and Impact on Individual
Employer Groups in the 51–100 Employee
Segment.
Merging the Two Market Segments
A United Hospital Fund publication, Big Picture
V: Private and Public Insurance Markets in New
York, Figure 15, estimated the size of the small
group market as 1.487 million covered lives,
based on 2012 Annual Statements filed by New
York health plans. We reduced our estimate for
2016 to 1.3 million based on evidence of
declining small group enrollment. In its rate
application for 2015, for example, a major New
York health plan cited a small group market
enrollment decline of 7 percent between 2012
and 2014.
We considered two data sources for our
estimates of the size of the 51–100 segment, the
Medical Expenditure Panel Survey-Insurance
Component (MEPS-IC), and data on firm size
obtained from the New York State Department
of Labor. Following a methodology used by the
Urban Institute for work on New York’s 2007
Partnership4Coverage process, we used MEPSIC state data tables to compute the size of the
51–100 segment by subtracting all other
categories of private sector enrollment by firm
size from the total in table II.B.1, arriving at 51–
100 employee segment enrollment of 659,925
employees. We then used other MEPS-IC tables
to adjust for offer rates (90.1 percent for 25–99
employee firms, table II.B.2), and enrollment
(48.5 percent for 25–99 employee firms, table
IIB.2.b), and then multiplied by 2.1, our
estimate of the average contract size that would
include dependents covered under policies, to
reach a total of 605,592 covered lives. The
MEPS-IC tables are available at

http://meps.ahrq.gov/mepsweb/data_stats/quick_
tables_search.jsp?component=2&subcomponent
=2.
For the second estimate, the New York State
Department of Labor’s Division of Research and
Statistics, Office of Statistics, provided us with
data on employment in the fourth quarter of
2013 of 655,066 in the size class of 51–100
employees, based on the Quarterly Census of
Employment and Wages. We reduced that total
by 10 percent to account for estimated selffunding in this market segment. We then
adjusted this employment figure by applying
estimates of offer rates and enrollment provided
in the Kaiser-HRET Survey of EmployerSponsored Health Benefits, 2014 (available at
http://kff.org/health-costs/report/2014-employerhealth-benefits-survey/view/exhibits/). The
Kaiser-HRET survey reports an offer rate of 91
percent for firms with 50–199 workers (Exhibit
2.3) and enrollment at firms of the same size of
60 percent (Exhibit 3.2). Multiplying by 2.1 for
average contract size produces covered lives in
the 51–100 employee segment of 675,989.
Both methods produced comparable estimates of
the size of the 51–100 employee segment, and
using both figures for premium change estimates
produced very similar results, but we used the
Department of Labor data, adjusted for selffunding enrollment, because it included both
private and public sector employment.
Impact on Individual Employer Groups in
the 51–100 Employee Segment
Through a Freedom of Information Law Request
under the New York State Public Officers Law,
we examined rating manuals filed by numerous
health plans with the DFS. The manual excerpt
we selected was filed in December 2013 by a
major Article 42 insurer for an Exclusive
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Provider Organization product for Groups with
51+ Employees, with an effective date of 1/1/14.
Based upon our review of the applicable rating
formulas in the market, we assumed the
premium rate for each employer is
predominantly influenced by two risk factors or
risk scores, the age/gender score and the industry
or SIC score. To illustrate the impact of the
elimination of the insurer’s ability to use these
two risk factors in the development of premium
rates, we first simulated an age/gender
distribution for two hypothetical employer
groups, using the age/gender factors from the
rating manual, as shown in Table 6. This
required us to assign the employees and
dependents into family size tiers, genders, and
age categories. The hypothetical census is shown
in Tables 2 and 4. In addition, we assumed
different industries for each employer, as
described in the report.

Table 6. Age and Gender Rating Factors
Enrollee Age
Child
<25
25–29
30–34
35–39
40–44
45–49
50–54
55–59
60–64
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Male Rating Factor
0.524
0.328
0.409
0.521
0.668
0.828
1.059
1.452
1.890
2.559

Next, using the information from the selected
rating manual and the simulated demographic
distribution, we calculated an age-gender score
for each hypothetical employer group. This
age/gender score was then compared to an
“average age/gender score” to calculate an
adjustment to base premium rates. The “average
age/gender score” represents the age/gender
factor for all 51–100 employer groups combined
with an insurer. It was derived by reviewing
demographic data from financial statements as
well as other states. The resulting rating
adjustment was then further adjusted by an
Industry Score, which is based on the Industry
Adjustments table in the rating manual, an eightpage list of industries with their accompanying
“load” or risk factor that ranges from a 10
percent discount (0.90 risk factor) to a 10
percent surcharge (1.10 risk factor).

Female Rating Factor
0.524
0.752
0.983
1.143
1.139
1.170
1.378
1.665
1.966
2.335
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